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RESPONSE TO CONSULTATION ON PROPOSALS TO TACKLE 
CRIME AND POOR PERFORMANCE IN THE WASTE SECTOR AND 
INTRODUCE A NEW FIXED PENALTY FOR WASTE DUTY OF 
CARE 

1. Summary

1.1 This report brings to Members’ attention the Department for Environment, Food 
and Rural Affairs proposals to tackle crime and poor performance in the waste 
sector and introduce a new fixed penalty for waste duty of care. The 
consultation is divided into three sections:

 Part A focuses on raising the standard of operator competence across all 
permitted waste sites by strengthening the regulators’ assessment and 
enforcement abilities;

 Part B is about reforming the waste exemptions regime within the waste 
permitting system;

 Part C covers the introduction of a new Fixed Penalty Notice (FPN) for 
household Duty of Care offences for fly-tipping.

1.2 This report summarises the proposals in Section C only of the consultation 
paper and sets out the Council’s suggested (draft) response to this part of the 
consultation. Defra notes that the target audience for the consultation is wide 
ranging and accepts that not all recipients will wish, or be in a position to 
respond to all 3 parts. The only part applicable to the Council is Part C which 
looks at the introduction of FPNs for Duty of Care offences , parts A and B deal 
with issues at waste sites and with permits and are outside the Council’s 
jurisdiction , therefore, these have not been responded to.

2. RECOMMENDATION

That Cabinet approves, or amends, the proposed response to the consultation, 
as set out in Appendix A to the report.  

3. Background and Discussion

3.1. In the last few years, DEFRA have taken a number of measures to 
address waste crime and poor performance, for example, by giving 
regulators and the Environment Agency in England new powers to tackle 
waste crime on the ground or giving local authorities the power to issue 
fixed penalty notices for small scale fly-tipping.  

In 2015, a call for evidence asked for views on a number of measures to 
tackle waste crime and poor performance at waste sites. DEFRA have 
since worked with the regulators and stakeholders to develop proposals to 
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introduce these measures as well as others; Dartford Borough Council 
was one of the first local authorities in the country to introduce the £400 
FPN for Fly Tipping and have been very successful in utilising this option. 

3.2. This consultation is divided into three sections:

 Part A focuses on raising the standard of operator competence across 
all permitted waste sites by strengthening the regulators’ assessment 
and enforcement abilities;

 Part B is about reforming the waste exemptions regime within the 
waste permitting system;

 Part C covers the introduction of a new Fixed Penalty Notice for 
household Duty of Care offences for fly-tipping. 

3.3. Part C: Duty of care fixed penalty notice. This relevant part of the 
consultation (to which this report applies), consists of questions 82 to 99 
respectively. 

3.4. The draft response suggests that householders are generally not aware of 
their duties and responsibilities when passing their waste to an 
unauthorised person and do not, in the main, consider the risk of 
prosecution.

3.5. In order to improve this lack of awareness to prevent the subsequent fly 
tipping of household waste, it is suggested that the Government lead a 
publicity campaign which would involve ALL stakeholders in providing a 
consistent message regarding the offences Householders are at risk of 
committing and the criminal liability associated with such offending. 
Participating agencies should include Local Authorities, The Environment 
Agency, Police, Fire Services as well as relevant private contractors. 
Subsequent publicity of those caught and prosecuted for offences should 
also be encouraged.

3.6. On the question of the Waste Duty of Care Code of Practice providing 
enough guidance on reasonable measures that can be taken to meet the 
household duty of care; the response suggests that there should be more 
emphasis on the seriousness of offending and the consequences of doing 
so. Consideration should be given to producing a bespoke 'Householders 
Waste Duty of Care Guidance' document, rather than it being a small 
constituent part of a more generic document.

3.7. As to the question of any other reasonable measures to meet the 
household duty of care that should be set out in guidance to Households, it 
is felt that Householders should be listed within the guidance along with 
waste carriers as opposed to being mentioned separately. The reference 
that Householders have 'limited' duty of care, whilst it may be so, could be 
taken to imply that the level of seriousness is much less.
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3.8. The central question of interest to the Council is whether the introduction 
of a FPN for the offence of a householder passing their waste to an 
unauthorised person would help tackle fly-tipping. The proposed response 
reflects Officers’ view that it most definitely would. At the moment the 
Council is obliged to take such cases to court which involves, often, 
lengthy investigations and case building processes. The courts would also 
benefit from having less of these, sometimes, relatively minor cases to 
deal with. In many cases Householders would welcome the opportunity of 
paying a FPN to avoid any formal proceedings and the possibility of a 
criminal conviction. The fine, however, would need to represent the 
seriousness of the offence. 

3.9. It is considered that Government should provide guidance to regulators on 
the use of the proposed FPN as this would provide a consistent message 
in Warning and Informing Householders of their obligations.

3.10. Officers feel that the levels of penalty proposed for this FPN in the 
consultation, illustrated below, are insufficient:

              Offence Default 
penalty

Minimum 
default 
penalty

Maximum 
full 

penalty

Minimum 
discounted 

penalty

Failure of the occupier of a domestic 
property to take all reasonable measures 
to secure that any transfer by them of 
household waste produced on the 
property is to an authorised person.

£200 £150 £400 £120

It is suggested that the default penalty be £400 reduced to £250 if paid 
within 10 days which is consistent with the Council’s penalties for 
Unauthorised depositing of Waste (fly Tipping) contrary to Section 33 
Environmental Protection Act.

3.11. It is agreed that, following implementation of the FPN,  local authorities 
should communicate how frequently they use these penalties and the 
impact on fly-tipping and have stated, within the consultation, that this 
Council already publicises such performance data on its website.

3.12. It is considered that the introduction of this FPN will not impose any 
additional costs on local authorities or other issuing authorities with the 
response noting that it will merely be added to the list of FPN Enforcement 
options available for officers. It should, in fact, save opportunity costs in 
terms of court / case file preparations.

3.13. It is believed that parties other than local authorities and other issuing 
authorities could incur costs or benefit from the introduction of this FPN 
and, in addition, the response suggests that the Police and Environment 
Agency, who already have these powers, rarely use them in our 
experience.
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3.14. Officers recommend that issuing authorities not offer an appeals process 
for people to dispute a householder duty of care FPN it being felt that the 
process of this FPN needs to be consistent with others within the 
Environmental crime sphere. Issuing authorities would incur additional 
costs by providing an appeals process for people to dispute the issuing of 
a householder duty of care FPN as this would require additional staff 
resource to deal with appeals.

3.15. Officers do not believe that there should be an appeals process available 
and consider that the explanation on the FPN itself should be consistent 
with other similar offences, i.e. 'Failure to pay within 14 days will result in 
legal proceedings being instituted without further notice'. This is because 
the right of appeal is adequately provided for through the courts, which is a 
tried and trusted system.

3.16. The consultation questions and proposed responses are set out in 
Appendix A.  The consultation link can be found at:

https://consult.defra.gov.uk/waste/crime-and-poor-performance-in-the-
waste-sector/

4.   Relationship to the Corporate Plan

  This report relates to the Corporate Plan strategic aims:-

 To reduce anti-social behaviour
 To ensure a high quality street-scene. 

5.   Financial, legal, staffing and other admin implications & risk assessments

Financial Implications None as a result of this report

Legal Implications None as a result of this report

Staffing Implications None as a result of this report

Administrative Implications As above

Risk Assessment No uncertainties and/or constraints

6.   Details of Exempt Information Category

  Not applicable

7.    Appendices

   Appendix A – Consultation questions and proposed response

https://consult.defra.gov.uk/waste/crime-and-poor-performance-in-the-waste-sector/
https://consult.defra.gov.uk/waste/crime-and-poor-performance-in-the-waste-sector/
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